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IIiiCbMo TeHepajibHoro ceKperapw ot 17 hiohh 2002 roaa 
ua hmh IIpeAceAaTejiH CoeeTa Et*3onacnocTH 

K HacToameMy npanaraio ansi Bamero paccMOTpeHaa h ana paccMOTpeHaa 
HaeaaMH CoBera Ee3onacHocTH nacbMo ripeaceaaTena MewayHapoaHoro TpaSyHa- 
aa no 6biBinefi lOrocaaBaa, cyaba Kaoaa )Kopaa ot lOaioHa 2002 roaa 
(cm. npanosxeHae). 

K nacbMy npeaceaaTena TKopaa npanaraeTca aoKaaa, cobmcctho noaroTOB- 
aeHHbifl npeaceaaTeaeM, OSBHHHTeneM a CeKperapeM MeacayHapoaHoro Tpa6yHa- 
aa a paccMOTpeHHbift a yTBepwaeHHbift ero cyabHMa (cm. ao6aBaeaae). 

B yKa3aHHOM noicnane MeacayHapoaHbift TpaSyHaa a3aaraer onpeaeaeHHbie 
Mepbi, KOTopwe, no ero MaeHaio, oh aonweH npaHHTb, c TeM mto6m aocTHHb ueab 
3aBepmeHHfl Bcex cyae6Hbix MeponpaaTaa Ha nepBOM 3Tane npoa3BoacTBa k 
2008 roay. 

riepBaa Mepa 3axnioHaeTca b KOHueHTpauaa ycaaaii Ha cyae6HOM npecaeao- 
BaHHH a pa36apaTeabCTBe nonaTHHecKHX, BoenHbix pyxoBoaaTeneft a pyxoBoaaTe- 
aefi BoeHH3apoBaHHbix (jjopMapoBaHair Bbicuiero ypoBHa, xoTopwe noao3peBaiOTCfl 
b oTBeTCTBeHHOCTH 3 a cepbe3Hbie Hapyuienaa MeacayHapoaHoro ryMaHHTapHoro 
npaBa, coBepuieHHbie Ha TeppaTopHH 6biBmeft lOrocaaBaa c 1991 roaa. 

BTopaa Mepa — nononnaiomaa nepByio — 3axnioHaeTCH b nepeaaue b Hauao- 
naabHbie cyaw ana cyae6Horo npecneaoBaHaa a pa36apaTeabCTBa aen, xacaiomaxca 
o6BHHaeMbix cpeaHero ypoBHa, T.e. Tex o6BHHaeMbix, KOTopbie xoTa a He aBnanacb 
ocHOBHbiMH nonHTHuecKHMH, BoenHbiMH pyxoBoaaTenaMH a pyKOBoaaTeaa Boena- 
3apoBaHHbix ({sopMapoBaHHH, TeM He MeHee noaoapeBaiOTca b tom, hto ohh Bbinoa- 
Hana onpeaeaeHHbie <J)yHxuaa no pyxoBoacTBy a xoHTponio. 

ripeaycMaTpaBaeTca, hto TaxaM o6pa30M HauaoHaabHbiM cyaaM ana cyae6HO- 
ro npecneaoBaHaa a pa36apaTeabCTBa, B03Moa<HO, 6yayT nepeaaHbi aeaa b oTHoine- 
hhh paaa o6BHHaeMbix, b HacToawee BpeMa coaepacamaxca noa CTpaaceii no pacno- 
paaceHHK) MeacayHapoaHoro TpaSyHaaa, a Taxace aeaa, xacaromaeca eme 50 aau, b 
OTHouieHaa xoTopbix 06BHHHTeab npeanoaaraeT npeacTaBHTb o6BaHeHaa x TOMy 
BpeMeHH, xoraa OHa 3axoHuaT paccaeaoBaaae b paMxax CBoero MaHaaTa, b 
2004 roay. 

C yneTOM toto MecTa, rae, xax npeanoaaraeTca, 6biaa coBepiueHbi cootbctct- 
Bytomae npecTynaeHaa, Bee 3th aeaa SyayT nepeaaHbi ana cyae6Horo npecaeaoBa- 
Haa a pa36apaTeabCTBa b HauaoHaabHbie cyaw Eochhh a repneroBaHbi. 
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OflHaKO TpH6yHaji noanepKHBaeT, hto oh cmojkct nepeaaTb aeaa KaxoMy-aH6o 
rocyjjapcTBy ana cyae6Horo npecneaoBaHHa h pa36HpaTenbCTBa nnuib b tom cny- 
nae, xoraa eMy CTaHeT H3BecTHO, hto ero cyabi CMoryT paccMOTpeTb 3th aeaa 3<f>- 
(j)eKTHBHO H B COOTBeTCTBHH C MOKflyHapOflHO npH3HaHHbIMH HOpMBMH npaB HeJlO- 
Bena h Haanea<amefi npoueaypofi. 

Tpn6yHan oTMenaeT, hto coraacHo HMeioweHca b ero pacnopaaceHHH HHfjjop- 
MauHH cyae6Hbie cncTeMbi b Eochhh h repueroBHHe CTpaaaioT paaoM cepbe3Hbix 
HeaOCT3TKOB B 3TOM OTHOUieHHH. B CBB3H C 3THM TpHGyHan CHHTaeT, HTO OH He 
CMoaceT nepeaaTb aeaa HauHOHanbHbiM lopHcaHKUHaM yKa3aHHoro rocyaapcTBa c 
yneTOM Toro, KaK ohh b HacToamee BpeMa opraHH30BaHbi h (jiyHKHHOHHpyioT. 

B to ace BpeMa Tpn6yHan CHHTaeT, hto BHOBb ynpeacaemibifi PocyaapcTBeH- 
Hbift cya Eochhh h repueroBHHbi oSnaaaeT noreHUHanbHbiMH bo3mowhoctbmh abb 
T oro, HTo6bi CTaTb HaaJie*amHM (JiopyMOM, KOTopoMy oh mot 6bi nepeaaTb aeaa ana 
cyae6Horo npecneaoBaHHa h pa36npaTenbCTBa. 

C 3toh ueabio Tpn6yHaa peKOMenayeT, hto6m b paMKax rocyaapcTBeHHoro 
cyaa 6bia co3aaH oaaea c KOHKpeTHbiMH (JiyHKunaMH no BeaeHHto aea, KacaioiuHxca 
cepbe3Hbix HapyiueHHfi MeacayHapoaHoro ryMaHHTapHoro npaBa b Eochhh h Tepue- 
roBHHe. Oh aaaee pexoMeHayeT, hto6h, no KpaflHefi Mepe Ha nepBOHanaabHOM 3Ta- 
ne, 3 tot oTaea 6bia cocTaBaeH H3 MeacayHapoaHbix h HaunoHaabHbix cyaeft. TpH6y- 
Haa Taxace H3aaraeT onpeaeaeHHbie Mepbi, KOTopue Heo6xoaHMo 6yaeT ripHHaTb b 
paMKax 6 ochhhckoh npaBOBOH cncTeMbi, a TaKace onpeaeaeHHbie npaKTHHecKHe Me- 
xaHH3Mbi, KOTopbie Heo6xoaHMO 6yaeT co3aaTb ao nepeaanH KaKHx-aH6o aea. 

B caynae BbinoaHeHHa sthx peKOMeHaauHH, a Taxwe npHHaTHa sthx Mep h 
M exaHH3MOB TpnGynaa CHHTaeT, hto oh CMoaceT nepeaaTb b PocyaapcTBeHHbiii cya 
Eochhh h PepueroBHHbi aaa cyaeSHoro npecaeaoBaHna h pa36HpaTeabCTBa aeaa b 
OTHomeHHH oSBHHaeMbix cpeaHero ypoBHa. 

Tpn6yHaa o6pamaeTca k CoBeTy Ee3onacHocTH c npocb6ofi yTBepaHTb 3Ty 
lunpoKyio nporpaMMy aeficTBHH. 

B caynae ecaH Cobct Ee3onacHOCTH yTBepaHT ee, to Tpn6yHaa npHCTynHT k 
npHHaTHio Heo6xoaHMbix nonpaBOK k cbohm npaBHaaM npoueaypw h aoKa3biBaHHa. 

nepeaana aea b PocyaapcTBeHHbifi cya Eochhh h repueroBHHbi HanHeTca b 
tot MOMeHT, Koraa 6yaeT noaTBepa<aeHo, hto b paMKax SochhAckoh npaBOBOH chc- 
TeMbi npHHaTbi Bee HeoSxoaHMbie cooTBeTCTByiooiHe Mepbi h co3aaHbi Bee Heo6xo- 
aHMbie npaKTHHecKHe MexaHH3Mbi. 

Eyay npH3HaTeaeH, ecnu Bbi aoBeaeTe HacToauiee nncbMO h npHaoaceHHa k 
HeMy ao cBeaeHHa hbchob CoBeTa EeaonacHocTH. 


(flodnucb) Koijm A. Ahhsh 
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Annex* 


Letter dated 10 June 2002 from the President of the International 
Criminal and Tribunal for the former Yugoslavia addressed to the 
Secretary General 


[Original: English and French] 


Following tho letter which. Mrs- Del Ponte, the Registrar and I addressed to 
you on 13 February 2002,1 have the honour of sending you our report an the judicial 
status of the International Criminal Tribunal tor the Farmer Yugoslavia and the 
prospects for referring certain cases to national courts. 

The main purpose of the report is to provide you with a general overview of 
the status of the International Tribunal and to present you and. the members of the 
Security Council with avenues of thought regarding the reforms to be undertaken for 
the implementation of a referral process. 

I would appreciate your transmitting this document to the members of the 
Security Council. 

Moreover, I wish to inform you that I am sending a copy of the report today to 
Mr. Paddy Ashdown, High Representative for Bosnia and Herzegovina. 


* Reproduced in the languages submitted (English and French). 
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I also wish to inform you that the Prosecutor and I will be in Bosnia and 
Herzegovina from 17 to 21 June 2002 where we will be meeting with the political 
and ju d i cia l authorities of die country as well as the representatives of the 
international oonnxmnity. This visit should allow us to gather additional info rmation 
on the functioning of the judicial system in Bosnia and Herzegovina and the possible 
difficulties encountered there in respe c t of punishment fin: war crimes sod crimes 
against humanity. We will send you a report of our trip when love return. 

1 remain available to you for any additional infbtrmariqn on these ma tt ers . 


( Signed) Claude Jorda 
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Enclosure* 


REPORT ON THE JUDICIAL STATUS OF THE 
INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 
AND THE PROSPECTS FOR REFERRING 
CERTAIN CASES TO NATIONAL COURTS 


June 2002 


* Reproduced in the languages submitted (English and French). 
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1. Paradoxically, at die moment when the judicial activity of the International Criminal 
Tribunal for the Former Yugoslavia (die “Tribunal”) is at its highest point the need to refer 
some cases to national courts is most keenly felt. In fact, the Tribunal is operating at full 
capacity and, as it undertook before the United Nations Security Council (the “Security 
Council”), is successfully seeing through all the reforms necessary to complete investigations 
by 2004 and the first instance trials by 2008. At the same time, it is contemplating more than 
ever having some accused tried by national courts. 

2. This situation is due to the conjunction of two factors: the gradual restoration of 
democratic institutions in the countries of the former Yugoslavia and the increase in the 
number of arrests of high-ranking political and military figures. At the outset, referring cases 
to the courts in the States of the former Yugoslavia was admittedly inconceivable because 
some of them were still at war. Today however, with the return to peace, fragile as it may be, 
and the reforms of the judicial systems undertaken with the assistance of the international 
community, the implementation of a referral process of certain cases is an increasingly likely 
prospect. Moreover, the recent arrests of many military leaders and high-ranking government 
officials allow the Tribunal to direct its action in a manner more in line with the spirit of the 
mission it received from the Security Council, that is to give priority to the prosecution of the 
most serious crimes which directly threaten international peace and security. 

3. It was in this new context, which marks a turning point in its history, that the Tribunal 
decided to present a programme of action setting out how its three organs, the Chambers, the 
Office of the Prosecutor and the Registry, would co-ordinate to move towards winding down 
its mission. 

4. This programme is consonant with the one presented by the President and Prosecutor 
to the Security Council in November 2001. The programme proposes, firstly, that the 
Tribunal’s mission be focussed more on the prosecution of those crimes most prejudicial to 
international public order and, secondly, that some of the cases be referred, under certain 
conditions, to national courts. The Prosecutor and the President also emphasised the need to 
ensure first of all that the national courts have the necessary resources for taking on such 
cases and, in particular, that they operate fairly and with respect for the principles of 
international humanitarian law and the protection of human rights. 

5. This programme of action complements the reforms undertaken two years ago, in 
particular, the one known as the “ad litem Judges " reform 1 , conceived principally to allow the 
Tribunal to hear the cases before it within a reasonable time-limit and complete its first 
instance proceedings by 2008. 

6. This report is the product of joint effort by the President, Prosecutor and Registrar. In 
January 2002, they created a working group whose mission was to examine the problems 


1 We recall that in January 2000, the Tribunal undertook wide-scale reforms to expedite the resolution of the cases before it 
and thus conclude its mission by 2008. After an in-depth review of the structure and operation of the Tribunal (cf report of 
May 2000), the Judges proposed to the Security Council to amend the Statute in order to provide for the appointment of ad 
litem Judges who would serve with permanent Judges in specific cases. On 30 November 2000, the Security Council 
approved the Judges’ proposals and, for the second time since the establishment of the Tribunal, amended the Statute 
accordingly (cf. Security Council resolution 1329 of 30 November 2000 (S/RES/1329 (2000)). Several important 
amendments were made to the Rules of Procedure and Evidence in order to expedite the proceedings and make the reforms of 
the Statute fully effective. 
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which might arise through the implementation of the process of referring certain cases. In 
February 2002, they addressed a joint letter to the United Nations Secretary-General (the 
“Secretary-General”) informing him of this initiative. In March and April 2002, the President, 
Prosecutor and Registrar met with members of the Office of the High Representative for 
Bosnia and Herzegovina (the “High Representative”) responsible for reforming the judicial 
system of that State, and with them drew up a plan of action taking into account all their 
priorities. At an extraordinary plenary session on 23 April 2002 the President, Prosecutor and 
Registrar presented the contents of the report to the Judges of the Tribunal, who agreed with 
the major directions set out. 

7. Part II of the report deals chiefly with the possibility of referring cases to the courts of 
Bosnia and Herzegovina since, according to the Prosecutor, as matters now stand some of the 
Tribunal’s cases could be referred to its courts. Moreover, with the help of the international 
community, Bosnia and Herzegovina should soon be undertaking reforms which could lead to 
the establishment of a court with special jurisdiction over war crimes. If there were to be a 
change in the Prosecutor’s penal policy, the Tribunal could also consider referring some cases 
to other countries of the former Yugoslavia. 

8. This report does not claim to resolve ail the problems arising from the implementation 
of the Tribunal’s completion strategy and, in particular, the referral of certain cases to the 
national courts^ Its main purpose is to provide the Secretary-General, the members of the 
Security Council, the High Representative and the national authorities concerned with 
avenues of thought which will make it possible for them to ascertain the appropriate measures 
for the Tribunal to be able to combat even more effectively the impunity of the major war 
criminals and deliver justice fully to the victims. 


* 


* * 


9. Two main areas form the basis for this report: 1) a statistical evaluation of the activity 
of the Office of the Prosecutor and the Chambers to determine the scope of the referral 
process to be undertaken; 2) a presentation of the main obstacles to the referral of cases to the 
national courts of Bosnia and Herzegovina and the reforms which must be implemented in 
order to overcome them. 
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PART I. DESPITE AN INCREASE IN THE TRIBUNAL’S ACTIVITY, IT CANNOT 
TRY ALL THE ACCUSED ON ITS OWN AND SHOULD REFER CERTAIN CASES 
TO NATIONAL COURTS 

10. The activity of the Office of the Prosecutor and the Chambers has increased since the 
adoption of the reforms initiated in January 2000 which came into effect in July 2001 
(Chapter 1). However, the Tribunal cannot try all the persons accused of war crimes and 
crimes against humanity on its own. It must concentrate on the main political and military 
figures and refer certain cases to the national courts, if necessary with the help of truth and 
reconciliation commissions 2 , provided however that those courts satisfy the requirements of 
international justice (Chapter 2). 

Chanter 1, Increase in the Tribunal’s activity 

Section 1. Office of the Prosecutor 

11. As the Prosecutor stated to the Security Council on 27 November 2001, she has, since 
the beginning, directed her penal policy towards the prosecution of the most senior political 
and military figures, leaving the responsibility of trying the subordinates to the national 
courts. In keeping with the directions she has set, she should complete her investigations by 
2004. 

12. Moreover, the Prosecutor is increasing her investigative and prosecutorial activity, as 
demonstrated by the following statistics: 


Number of indictments issued: 

Number of accused: 

40 

124 

Number of indictments at the pre-trial stage: 

13 

Number of accused at the pre-trial stage: 

18 

Number of indictments at trial stage: 

9 (3 of which relate to 
the Milo{evi} case) 

Number of accused at trial stage: 

12 

Number of indictments at appeal stage: 

6 

Number of accused at appeal stage: 

15 

Number of new investigations to be closed by 2004: 

25 

Possible number of new indictments by 2004: 

33 

Possible number of additional accused by 2004: 

100 


13. These statistics call for two comments. 


2 On 12 May 2001, at a conference on the establishment of a truth and reconciliation commission in Bosnia and Herzegovina, 
the President stated that “[sjince they are not a priority for the International Tribunal, those who physically carried out the 
crimes should, in my opinion, be encouraged to participate voluntarily in the work of the truth and reconciliation commission 
and, should it prove necessary, admit to their crimes before it. Confessions of this sort have an important symbolic value and 
promote national reconciliation. They constitute the unequivocal proof of the fact that mass crimes were committed and 
represent a form of recognition of the victims’ pain. [...] [l]n order to encourage the [intermediary-level criminals and 
subordinates] to participate in the process of national reconciliation, it might prove necessary to allow the commission to 
make recommendations to local prosecutors and, in some cases, even to the Prosecutor of the International Tribunal as to 
what should be done about the prosecution of persons who have confessed all their crimes before it. While it appears unlikely 
that such recommendations would convince the Prosecutor to withdraw an indictment against a high-level accused, 
nevertheless they may be considered as mitigating circumstances for sentencing purposes”. 
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14. Firstly, it will be possible to complete the investigations by 2004 only if the States 
cooperate in banding over evidence, if the Prosecutor is allocated sufficient resources to 
conduct her investigations and if no new conflict or hostilities falling within the jurisdiction of 
the Tribunal break out in the former Yugoslavia. 

15. Secondly, the completion date for the trials cannot be established with certainty in 
respect of either current or future indictments. This date depends on factors beyond the 
control of the Chambers and the Office of the Prosecutor: 

- organisation of the trials: the number of trials stemming from each indictment depends on 
how the arrests take place. If all the accused in one indictment are arrested before the trial 
commences, it will be possible to hold one trial for each indictment. However, if all the 
accused are not arrested within a reasonable time-limit, several trials, or two at least, will have 
to be organised for one indictment and the proceedings will inevitably be delayed 3 ; 

- guilty pleas: it is impossible to predict the number of trials which will be shortened by a 
guilty plea; 

- defence strategy: the length of the trials also depends on the strategy of defence counsel; 

- arrests: the length of the trials depends ultimately on the pace of the arrests. If regular arrests 
are not carried out by the States of the international community, in particular those of the 
former Yugoslavia, it will clearly not be possible to complete the trials at the Tribunal by the 
date anticipated. In this respect, it should be recalled that 25 accused currently remain at large. 

16. The Prosecutor believes that 25 new investigations should be completed and 33 new 
indictments issued by 2004. This would mean 100 additional accused. 

17. Anxious to respect her commitment to direct her penal policy towards the prosecution 
of the highest ranking political and military figures, the Prosecutor considers that 10 of those 
25 new investigations may be referred to national courts, as matters stand today exclusively to 
the courts of Bosnia and Herzegovina. These investigations correspond to 17 indictments for 
50 possible intermediary-level accused 4 . Therefore without counting the ongoing cases or the 
indictments already issued, the Tribunal would have to deal with only 16 new indictments 
involving approximately 50 individuals. Furthermore, assuming that all these persons are 
indicted and transferred to the Tribunal, only 16 new trials would have to be organised. 

18. These figures make keeping to the time-limits set out appear reasonable. Nonetheless, 
significant advances may still be made with a view to further accelerating the proceedings. 
This includes changes to the disclosure procedure and more frequent use of judicial notice. 
Moreover, bolstering the internal structure of the Office of the Prosecutor should increase the 
effectiveness of its work and this is already taking place. 

Section 2. Chambers and Registry 

19. The activity of the Chambers and the Registry has been marked by the implementation 
of the structural and operational reforms of the Tribunal which, as we stated, were initiated in 
January 2000 and resulted, inter alia, in the appointment of ad litem Judges who serve with 


3 This situation may give rise to contradictions between the judgements 

4 Cf para. 31. - 
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permanent Judges in specific cases. Most of the solutions advocated as part of these reforms 
have come into effect. Many new provisions have thus been incorporated into the Rules of 
Procedure and Evidence (the “Rules”) to expedite proceedings, in particular regarding the 
power of the Judges at the pre-trial and trial stages. A Co-ordination Council and a 
Management Committee were created to ensure better co-operation between the Office of the 
Prosecutor, Chambers and Registry and more effective management of the Tribunal’s 
resources. Reforms to improve the operation of the Appeals Chambers of the Tribunal for the 
former Yugoslavia and the Tribunal for Rwanda have also been launched. Generally 
speaking, the purpose of the reforms is to equip the Appeals Chambers with all the necessary 
tools to deal with their increased workload and to ensure greater uniformity in the case-law of 
the two Tribunals. Lastly, an international bar is soon to be established at The Hague. This bar 
will provide defence counsel with an organisation which guarantees respect for their 
independence and professional ethics, while enabling them to hone their knowledge of 
international humanitarian law, which should improve the quality and effectiveness of 
international criminal justice. 

20. The implementation of all these reforms will make it possible for the Tribunal to 
respect the commitments it made to the Security Council, that is to hold six simultaneous 
trials daily as of the arrival of the ad litem Judges in September 2001 s . 

21. However the Chamber’s activity cannot be reduced to the number of first instance 
trials. The considerable increase in the number of cases at the pre-trial stage (graph no. 2) and 
in the number of appeals (graph no. 3) should also be considered. 

22. The consequence of this heightened activity is an unprecedented increase in the 
number of judicial decisions rendered during the period under consideration (graph no. 4). 


5 Including hearings and drafting of judgements. 
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- Graph n° 1 :_number of ongoing trials 



Observations: 


23. This graph shows the increase in the number of first instance trials following the 
appointment of the ad litem Judges. The Tribunal is now holding six or even seven 
simultaneous trials daily whereas in previous years it held only four. These figures take into 
account judgements currently being drafted. 

- Graph n° 2 : number of cases at the pre-trial stage 


18 , 
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24. In addition to the cases at the pre-trial stage, this graph includes those for which the 
pre-trial stage has been completed, that is those which can now go to trial. In January 2002, of 
a total of 14 cases, 13 were at the pre-trial stage and 1 ready for trial. 



Month 


Observations: 

25. Each of the six appeals on the merits in January 2002 corresponds to an indictment 
They represent 15 accused in all. Eight interlocutory appeals and two requests for review do 
not appear in this table. 
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- Graph n° 4 : number of judgements and orders issued as of 31 December 2001 

1000 , 
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1998 1999 2000 2001 

Year 


Observations: 

26. This graph illustrates the increase in the overall judicial activity of the Tribunal. The 
number of judgements and orders issued almost doubled between 1998 and 2001. 

27. These graphs clearly indicate an increase in the activity of the Trial and Appeals 
Chambers. The President and Registrar consider that some measures must still be taken to 
further enhance the Tribunal’s effectiveness. The objective set out in the report of May 2000 
on the operation of the Tribunal 6 , that is to reduce the average length of trials to 12 or even 6 
months, has not yet been achieved. 

28. To do so, we should inter alia: 

- take measures to expedite the pre-trial stage of cases so that three cases are always ready for 
trial which would mean that any interruption in an ongoing trial could be compensated for; 

- promote the joinder of related cases which depends on the pace of the arrests 7 ; 

- increase the use of written evidence by better use of the procedures provided for under Rules 
71 (“Depositions”), 92 bis (“Proof of Facts other than by Oral Evidence”) and 94 (“Judicial 
Notice”) of the Rules; 


6 Cf. footnote 1. 

Since December 2001, by deciding to join several cases, the Judges have avoided having to organise four trials which would 
have prolonged the proceedings considerably. 
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- limit the number of witnesses testifying to a number representative of all the crimes in the 
indictment, which does not surpass a certain percentage of the total number of municipalities 
in which the crimes allegedly took place 8 ; 

- ensure that the average stay of the witnesses at The Hague is not more than five days rather 
than the current 10; 

- ensure that the average testimony of a witness does not exceed one day; 

- ensure that the number of witnesses called by each party remains reasonable 9 ; 

- ensure that the courtrooms are occupied on a more constant basis 10 . 

- reduce the length of appellate proceedings; 

29. It must be noted that to make the proceedings even more efficient these measures 
should be adopted and applied at the same time. 

30. However, as the President told the General Assembly in November 2001, it should be 
observed that “every aspect of the proceedings, from the pre-trial management to the appeals 
judgement, has- already been substantially improved and can no longer be appreciably 
amended without calling into question the principal features of the international criminal trial 
established under the Statute”. The Judges, together with the Prosecutor and the Defence, 
must therefore take all the measures necessary to implement concretely the reforms already 
set in place. 

Chapter 2. Referral Process 
Section 1. Basis for the referral process 

31. Bearing the above in mind, several persons currently detained by the Tribunal, as well 
as a possible 50 or so future accused might be referred to national courts. They are mainly 
accused in intermediaiy-level positions between the principal military and political leaders 
indicted and tried by the Tribunal and the low-ranking subordinates indicted and tried by the 
national courts. Let us not forget that the Rome Agreement of 18 February 1996 (the 
“Agreement”) already provides a procedure under which the courts of Bosnia and 
Herzegovina to prosecute and try these people under certain conditions. Under the terms of 
the Agreement, local prosecutors may prosecute persons charged with war crimes in their 
courts if they have received the Prosecutor’s authorisation to do so granted after she duly 
examines the case-files supplied to her and the evidence contained therein. To date, the 
Prosecutor of the Tribunal has received 1,266 files concerning 4,045 suspects from the local 
authorities and examined approximately 700 files concerning about 2,500 suspects. 

32. Therefore “intermediary-level accused” means all those who, though in a sufficiently 
high-level position of authority to be indicted by the Prosecutor of the Tribunal 11 , may be 


* Cf. Judge Robinson’s internal memorandum to all the Judges of the Tribunal dated 10 April 2002. 

9 Ibid: 

10 The Judges devote a considerable part of their time not only to participating in hearings but also to drafting decisions and 
judgements. Moreover, the many procedural issues raised by the parties, difficulties linked to the fact that victims and 
witnesses are far away and the translation of documents inevitably delay the trials. 
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tried by national courts provided certain conditions have been satisfied. Most important 
among such conditions is the ability of the national courts fully to conform to internationally 
recognised standards of human rights and due process in the trials of referred persons. 

33. It should be recalled that the Secretary-General was already encouraging the national 
courts to participate in die trial of war criminals in his report of 3 May 1993, annexed to the 
Statute. He stated that: “[...] it was not the intention Of the Security Council to preclude or 
prevent the exercise of jurisdiction by national courts with respect to [serious violations of 
international humanitarian law]. Indeed national courts should be encouraged to exercise their 
jurisdiction in accordance with their relevant national laws and procedures” 12 . 

34. Similar encouragement appeared in the Preamble of the Rome Statute of the 
International Criminal Court which reads: “[Recalling that it is the duty of every State to 
exercise its criminal jurisdiction over those responsible for international crimes” and 
“[a]ffirming that the most serious crimes of concern to the international community as a 
whole must not go unpunished and that their effective prosecution must be ensured by taking 
measures at the national level and by enhancing international cooperation” 13 . 

Section 2. Implementation of the referral process 

35. The implementation of the referral process might require amendments to the Statute 
and a reformulation of Rule 11 bis of the Rules 14 . It might also require the signing of a co¬ 
operation agreement between the Tribunal and the national authorities concerned. 

36. Article 1 of the Statute theoretically allows the Tribunal to try all serious violations of 
international humanitarian law, whatever die level of responsibility of the perpetrators, that is 
both the highest State authorities and the intermediary-level criminals and subordinates. Of 
course this has not prevented the Prosecutor from directing her action towards the prosecution 
of the main political and military figures and leaving the responsibility of trying the 
subordinates to the national courts. However now when we might be seeing the formal 
implementation of the process of referring cases involving intermediary-level accused it 
should perhaps be specified that the distribution of cases between the Tribunal and the 
national courts must be carried out so that the Tribunal has priority in cases involving high- 
ranking civilian, political and military leaders and so that the national courts will judge the 


11 Accordingly, the acts ascribed to them will be enumerated in an indictment issued by the Prosecutor and confirmed by a 
Judge of the Tribunal. 

12 Report of the Secretary-General established pursuant to paragraph 2 of Security Council resolution 808 (1993), 3 May 
1993, S/25704, para. 64. 

13 Rome Statute of the International Criminal Court adopted on 17 july 1998. 

14 Rule 11 bis states that: “(A) Where, on application by the Prosecutor or proprio motu, it appears to the Trial Chamber that 

(i) the authorities of the State in which an accused was arrested are prepared to prosecute the accused in their own courts; and 

(ii) it is appropriate in the circumstances for the courts of that State to exercise jurisdiction over the accused, the Trial 
Chamber, after affording the opportunity to an accused already in the custody of the Tribunal to be heard, may order that the 
indictment against the accused be suspended, pending the proceedings before the national courts. (B) If an order is made 
under this Rule: (i) the accused, if in the custody of the Tribunal, shall be transferred to the authorities of the State concerned; 
(ii) the Prosecutor may transmit to the authorities of the State concerned such information relating to the case as the 
Prosecutor considers appropriate; (iii) the Prosecutor may direct trial observers to monitor proceedings before the national 
courts on the Prosecutor’s behalf. (C) At any time after the making of an order under this Rule and before the accused is 
convicted or acquitted by a national court, the Trial Chamber may, upon the Prosecutor’s application and after affording an 
opportunity to the authorities of the State concerned to be heard, rescind the order and issue a formal request for deferral 
under Rule 10. (D) If an order under this Rule is rescinded by the Trial Chamber, the Trial Chamber may formally request the 
State concerned to transfer the accused to the seat of the Tribunal, and the State shall comply without undue delay in 
accordance with Article 29 of the Statute. The Trial Chamber or a Judge may also issue a warrant for the arrest of the 
accused”. 
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other violations 15 . In this respect, it should be stated that in resolution 1329, the Security 
Council took “note of the position expressed by the International Tribunals that civilian, 
military and paramilitary leaders should be tried before them in preference to minor actors” 16 . 

37. Moreover, at the extraordinary plenary session of 23 April 2002, the Judges noted that 
the Statute contained some ambiguities as to the extent of the Tribunal’s power to refer cases 
to the national courts. They suggested that the Security Council resolve the issue preferably 
by passing a resolution amending the Statute. It cannot be said for certain that the provisions 
of Article 29 of the Statute which impose on all the member States a general obligation to co¬ 
operate with the Tribunal may be interpreted as allowing the Tribunal to compel the national 
courts to try the persons referred, whilst respecting the indictments issued by the Prosecutor. 

Nor is it certain that the provisions of Article 9 of the Statute 17 which establish the principles 
of concurrent jurisdiction and the primacy of the Tribunal may be interpreted as authorising 
the Tribunal to implement a more far-reaching referral process than the one currently set out 
in the Rules. The current version of Rule 11 bis of the Rules makes it possible only to suspend 
an indictment, under limited conditions, in the case of proceedings before the national courts. 
However, to implement a truly effective referral process, the scope of the application of this 
Rule must be broadened. This means: 

- Allowing certain cases to be referred to the courts of the State on whose territory the crimes 

were committed _ 

38. The current version of Rule 11 bis of the Rules provides that only the State in which 
the accused was arrested has jurisdiction. As such, in accordance with the criteria pertaining 
to the jurisdiction of criminal courts recognised in legal systems throughout the world, the 
Tribunal should be authorised to refer a case not only to the courts of the State in which the 
accused was arrested but also to those of the State in which he perpetrated his crimes. 

- Authorising the referral of cases involving accused not in the custody of the Tribunal . 

39. Rule 11 bis of the Rules, as it stands, provides only for the possibility of referring 
cases involving accused already in the custody of the Tribunal. However, the Tribunal should 
also be authorised to refer the indictments concerning accused, even if they are not being 
detained at The Hague, to the national prosecutors or the examining judges. This accused 
would therefore not be pointlessly transferred to the Tribunal before being returned to the 
former Yugoslavia, which would avoid considerable delays in the trial proceedings and 
circumvent sensitive political and diplomatic problems. It may be necessary to amend the 
Statute in order to provide the necessary authority for the Prosecutor to implement such 
policy. 


15 It should be recalled that Article 1 of the Charter of the Nuremberg International Military Tribunal explicitly provided that 
it was competent to effectuate the “just and prompt trial and punishment of the major war criminals of the European Axis”. 

16 Security Council resolution 1329 of 30 November 2000, S/Res/1329 (2000). 

17 We should recall that Article 9 of the Statute entitled “Concurrent Jurisdiction” reads as follows: “I. The International 
Tribunal and national courts shall have concurrent jurisdiction to prosecute persons for serious violations of international 
humanitarian law committed in the territory of the former Yugoslavia since 1 January 1991. 2. The Internationa! Tribunal 
shall have primacy over national courts. At any stage of the procedure, the International Tribunal may formally request 
national courts to defer to the competence of the International Tribunal in accordance with the present Statute and the Rules 
of Procedure and Evidence of the International Tribunal .” 
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- Making it possible for the Tribunal to ensure that the accused to be tried bv national courts 
will have to answer for all the crimes specified in the indictments. 

40. Rule 11 bis of the Rules presently sets out that when a case is referred the indictment 
issued by the Tribunal must be suspended pending the initiation of proceedings before the 
national courts. This wording leaves too much latitude to the national courts which would not 
be bound to respect the indictment. In order to obviate any risk of impunity, the Tribunal 
should be in a position to ensure that the accused answer for all the crimes ascribed to them 
by the Prosecutor, as characterised and confirmed in the Tribunal’s indictment. It should be 
noted that Rule 11 bis (c) of the Rules already provides the Tribunal with the possibility of 
requesting the deferral of a case, in particular when, pursuant to Rules 9 and 10 of the Rules, 
an “act being investigated or which is the subject of those proceedings is characterised as an 
ordinary crime” or “there is a lack of impartiality or independence, or the investigations or 
proceedings are designed to shield the accused from international criminal responsibility, or 
the case is not diligently prosecuted”. 

- Enabling the Tribunal to compel the national judicial authorities to respect the protective 
measures ordered for victims and witnesses. 

41. It is possible that some of the victims and witnesses’ statements in the files to be 
transmitted to the n ational judicial authorities when a case is referred may be covered by 
protective measures. Such might be the case in the indictment’s supporting material. In order 
to guarantee fully the safety of the victims and witnesses, provision must be made so that the 
Tribunal may order that those protective measures be upheld. 

- Setting out the criteria for the referral of a case . 

42. Rule 11 bis of the Rules is currently silent as to the level of responsibility required for 
an accused to be prosecuted in a national court. Granted, this level is not easy to determine 
precisely and in the abstract, particularly in the context of a conflict which involved both 
leaders of States or autonomous entities and civilian and paramilitary groups capable of 
conducting a widespread policy of terror. However, for reasons of transparency vis-a-vis the 
international community and, more particularly, the States of the former Yugoslavia, in 
addition to the ability of the national courts to conform to international standards, the Tribunal 
should take into consideration the position of the accused and the gravity of the crimes with 
which he is charged. It will be for the Tribunal to assess and set out in concrete the main 
points of those criteria. 

- Authorising the competent Trial Chamber to decide ex officio to refer a case after having 
given the Prosecutor and, where applicable, the accused the opportunity to be heard . 

43. The Prosecutor objects to the fact that a Trial Chamber may decide ex officio to refer a 
case to a national court. She considers that this would infringe the powers conferred on her by 
the Statute. It should be noted that current Rule 11 bis of the Rules already gives a Trial 
Chamber the right to act ex officio. 

44. Should the Security Council approve the above proposals, whether with or without an 
amendment of the Statute, Rule 11 bis would be amended accordingly. Furthermore, the 
signing of a judicial co-operation agreement between the Tribunal and the national authorities 
concerned would also have to be contemplated in order to implement concretely the referral 
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process as well as to resolve the practical problems involved, especially those relating to the 
mechanism for transferring the accused and handing over the indictments and supporting 
material. 
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PART II. BOSNIA AND HERZEGOVINA AND, ULTIMATELY, THE OTHER 
STATES OF THE FORMER YUGOSLAVIA MUST CARRY OUT CERTAIN 
REFORMS OF THEIR JUDICIAL SYSTEMS IN ORDER TO BE ABLE TO TRY 
THE CASES REFERRED BY THE TRIBUNAL 

45. This part of the report will deal with the possibility of referring cases to the courts of 
Bosnia and Herzegovina as the Prosecutor believes that it is the only country that may now be 
considered for the referral process. This notwithstanding, should the Prosecutor’s penal policy 
change, the Tribunal may contemplate broadening the process to other countries of the former 
Yugoslavia. 

46. The authorities of Bosnia and Herzegovina have begun to reform their judicial system. 
However, many obstacles to the implementation of the referral process still remain 
(Chapter 1). Solutions must therefore be found with the assistance of the international 
community before the cases are referred to that State (Chapter 2). 

Chapter 1. Principal reforms of the judicial system in Bosnia and Herzegovina 

47. Bosnia and Herzegovina has begun to reform its judicial system. This clearly attests to 
its determination to comply with international norms. 

48. To dwell on a description of all of these reforms here is not appropriate as that is not 
the purpose of this report, but it is worthwhile listing the reforms which seem the most 
relevant. They are as follows: 

- incorporating violations of the law of war into the criminal codes : 

• bringing the codes of criminal procedure into line with the international conventions on the 
protection of human rights, especially reinforcing the procedural guarantees during the 
preliminary investigation, judicial examination and trial : 

- harmonising the rules of evidence with the requirements of a fair trial : 

- adopting measures making it possible to guarantee the status and independence of the 
judiciary : 

- adopting a code of professional conduct for the judiciary . 

Chapter 2. Obstacles to setting the referral process in motion and prospects 
Section 1. Obstacles to setting the referral process in motion 

49. These first reforms are admittedly encouraging. Nonetheless, the judicial system of 
Bosnia and Herzegovina still seems to display shortcomings too great for it to constitute a 
sufficiently solid judicial foundation to try cases referred by the Tribunal. 

50. According to information obtained from various documents, mostly from the 
Organisation for Security and Co-operation in Europe, the Council of Europe and the Office 
of the High Representative, the main obstacles to implementing the referral process are the 
following: 
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- Risk of dependency and partiality of the judiciary . 
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51. Several international organisations present in Bosnia and Herzegovina have 
underscored the highly politicised nature of the judicial system, as well as the risk of 
corruption to which such a situation gives rise. In the same vein, the ethnic composition of 
several of the cantonal and district courts might well lead to problems of bias and partiality 18 . 

- Lack or ineffectiveness of witness protection provisions . 

52. A draft law on the protection of victims and witnesses was prepared but did not go 
beyond very general considerations. As such, the resulting system is far removed from the one 
in force at the Tribunal 19 . 

- Lack of training of the judiciary and law professionals . 

53. As in many countries around the world, the members of the judiciary in Bosnia and 
Herzegovina seem to be lacking some of the experience required for conducting war crimes 
investigations and judicial proceedings. 

- Insufficient financial and logistical resources . 

54. The poor working conditions of the court personnel noted by many of the international 
experts can clearly only impair the effectiveness of the judicial system. 

- Slowness of the judicial system . 

55. As indeed in many western countries, the judicial system of Bosnia and Herzegovina 
must cope with the slowness of its proceedings, especially in appeal. The appeals courts often 
refer cases back to the trial judges who issue a second judgement which is again appealed. 
Furthermore, there is no limit to the number of times a case can pass back and forth between 
the courts. 

- Incomplete compatibility of national substantive law with international law . 

56. The compatibility of internal law with that applicable at the Tribunal can sometimes 
pose problems, notably as regards command responsibility. The principles applicable at the 
Tribunal, as laid down in Article 7 of its Statute, are not always applied, or even recognised, 
in national law. 


18 The politicisation of judicial office is still perceptible despite the attempts made by the Independent Judicial Commission 
(“IJC”) which is responsible for overseeing the judicial reforms under the authority of the High Representative. For example, 
the commissions and councils established to rule on whether or not complaints filed against members of the judiciary accused 
of corruption are founded have so far functioned poorly. Since March 2001, the IJC has been supervising the process by 
which the judges are evaluated by the competent commissions and councils and the judiciary appointment procedure has 
been greatly improved since the UC set out criteria, in particular, for the recruitment interviews. The commission argues that 
under ideal circumstances the procedure applied in East Germany would be used, that is, all 558 of the judges would be 
dismissed and asked to reapply for their positions subsequently, which would enable it to review their applications in 
meticulous detail and to decide, on the basis of their record, whether they are fit to take on their position. 

19 According to current practice, any request for protection of a witness or victim must be submitted to the Supreme Court. If 
it approves the protective measures, the Court itself hears the witness, whose testimony will be re-transcribed and read out 
before the competent court at a later stage. If the parties have questions for the witness, they submit them in writing to the 
Supreme Court, which then puts them to the witness, and the same procedure is repeated over again. 
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57. All the international experts agree that these difficulties have resulted in the citizens of 
Bosnia and Herzegovina losing a great deal of confidence in their judicial institutions. It will 
be possible to re-establish judicial structures capable of responding to the demands of the 
population and the international community only if much effort is invested, some of it time- 
consuming. 

Section 2. Prospects 

1. Possible solutions 

58. The aforementioned obstacles could be overcome in several ways. First, the local 
judges, prosecutors and court personnel could receive additional training in international 
criminal law and human rights. International judges could be sent to serve in national courts. 
International observers to oversee the conduct of the trials and, where need be, advise the 
judiciary could also be sent. More fundamentally, several aspects of the judicial system could 
be restructured. 

59. In August 2001, the Prosecutor contacted the authorities of Bosnia and Herzegovina to 
suggest that they reflect upon the possibility of establishing an international court composed 
of a prosecutor and international judges. The Office of the High Representative seems to 
advocate the use of the future State Court which it considers as the institution in the best 
position to prosecute and try war criminals 20 . It has set up a working group to study the issue 
which should make its conclusions known in June 2002 21 . 

60. The respective advantages and disadvantages of the solutions may be summarised as 
follows 22 : 


20 The plan has not yet been finalised. Thus far, the Office of the High Representative has taken on a team of consultants to 
study how well adapted the plan is to the specific context of Bosnia and Herzegovina and to ascertain which mechanisms 
would make it possible to improve the current judicial system. 

21 The report of the Tribunal therefore does not take into account the conclusions of the working group of the Office of the 
High Representative. 

22 It should be noted that all the observers of the judicial system agree that the solutions proposed must make it possible to 
resolve the four following problems: 1. the compartmentalisation of the judicial systems of the two entities is a significant 
obstacle to the effective punishment of war criminals; 2. the public lacks confidence in its judicial authorities; 3. the ethnic 
make-up of the courtsaaf each of the entities does not contribute towards inspiring such confidence; 4. the local judges do not 
have adequate training in international criminal law 
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Possible solutions 

Main advantages 

Main disadvantages 

Comparison ol the main 
advantages and disadvantage.-. 

Use of the current national 
system together with training 
of the local judiciary in 
international criminal law 

The solution 

t. makes it possible to use the 
law and criminal procedure in 
force; 

2. avoids the difficulties linked 
to implementing a reform of 
the judicial system; 

3. ensures substantial support 
for the court personnel; 

4. can be set in place in a short 
time. 

' 

The solution 

1. does not encourage the 
efforts to reform the judicial 
institution; 

2. limits the action taken to a 
single type of player in the 
judicial system. 

1. Training the local judiciary-is 

a worthwhile step since it offers 
a further guarantee of 

professionalism and, therefore, 
contributes towards bolstering 
the public’s feeling of confidence 
in its judicial system. 

2. Nonetheless, the proposed 
training of the judiciary will not 
in itself suffice to respond to the 
inherent requirements of the very 
specific context of Bosnia and 
Herzegovina. For example, it 
does not make it possible to 
resolve the difficulties linked to 
the compartmentalisation of the 
judicial systems, which will 
nonetheless have to be overcome 
if war crimes are to be punished 
effectively in Bosnia and 
Herzegovina. 

Use of the current system 
together with the sending of 
international observers 

The solution 

1. makes it possible to use the 
criminal law and procedure in 
force without infringing upon 
State sovereignty; 

2. avoids the difficulties linked 
to implementing a reform of 
the judicial system; 

3. promotes the effective 
application of international 
norms; 

4. can be set in place in a short 
time. 

The solution 

1. does not encourage the 
efforts to reform the judicial 
institutions; 

2. might make the role of the 
observers uncomfortable (they 
could be restricted to a purely 
passive role); 

3. must be applied in 
conjunction with measures 
guaranteeing the protection of 
the victims and witnesses. 

1. The sending of international 
observers could, in the long term, 
make it possible to restore the 
confidence of the citizens in their 
own judicial system. 

2. Nonetheless, the model' 
remains insufficient because it 
does not allow the judicial 
institutions to be reformed 
directly, or the difficulties linked 
to the compartmentalisation of 
the two entities’ judicial systems 
to be resolved. 

Use of the current national 
system together with the 
addition of international 

judges to the local courts 

The solution 

1. makes it possible to use the 
criminal law and procedure in 
force; 

2. makes it possible to 
guarantee that the international 
norms are better applied; 

3. makes it possible to 
contribute to re-establishing 
the public’s confidence in the 
local judicial system; 

4. potentially enables the 

international judges to 

contribute to reforming the 
judicial system; 

5. ensures effective 

collaboration between the 
Tribunal and the national 

The solution requires 

significant legislative and 
judicial changes. 

1. The sending of international 

judges would make it possible to 
resolve quickly and visibly a 
number of crucial difficulties 
pointed to by the international 
observers (especially the 

citizens’ lack of confidence and 
the problems linked to the ethnic 
make-up of the courts). 

2. Although it does not allow for 

a substantial reform of the 
judicial system, the solution does 
however have many considerable 
advantages in the specific 
context of Bosnia and 

Herzegovina (see column 1). 
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courts; 

6. can be set in place in a short 
time. 



l *se of the State ('ourt 

The solution 

1. makes it possible to use a 
local judicial institution 
currently being established; 

2. contributes towards 

encouraging the effort to build 
the State by the State itself; 

3. makes it possible to set in 
place a uniform practice for 
punishing perpetrators of war 
crimes, that is to say, one used 
State-wide; 

4. can be set in place in a short 
time. 

The solution 

1. requires national legislation 

to be reworked in order to 
establish a specialised 

chamber at the court 
concerned; 

2. creates a difference between 
the jurisdictions and powers of 
the Court and the Tribunal, 
which are distinct; 

3. might bring about a lack of 
consistency between the 
procedure applied at the 
Tribunal and that at the State 
Court; 

4. does not best guarantee the 
availability and qualifications 
of the personnel assigned. 

1. Using a court currently being 
set up seems appropriate, 'as 
Bosnia and Herzegovina already 
has many courts. 

2. The creation of the court is 
consistent with the provisions of 
the national constitution. 

3. The creation of a State-level 

court will make it possible to 
resolve the problem linked to the 
separation of the entities, which 
currently causes major 

difficulties for punishing the 
accused. 

4. Such a court could be 
operational quite quickly, as both 
observers and players involved in 
the national system agree that the 
reform of the national system 
must commence as soon as 
possible. 

Establishment of a special 
international court 

The solution 

1. makes it possible to have a 

judicial structure perfectly 
adapted to the transfer of cases 
(it would be given 

exhaustively defined powers 
similar to the Tribunal’s); 

2. guarantees that international 
norms are applied effectively 
(especially as regards witness 
protection); 

3. ensures that the Special 
Court’s rules are compatible 
with the Tribunal’s; 

4. guarantees that prosecutions 
are carried out professionally 
(by making judges and 
qualified court personnel 
available). 

The.solution 

1. requires that an additional 
court be set up. This involves: 
(a) the adoption of a Security 
Council resolution; and (b) an 
amendment of the national 
constitution which would give 
rise to long and complicated 
procedures; 

2. would make it necessary to 
use a criminal procedure 
greatly different and far 
removed from the local 
judicial traditions; 

3. would require considerable 
time to set up an institution of 
this kind; 

4. would compel the 

international community to 
assume a considerable 

financial burden. 

5. would be tantamount to not 
encouraging some of the 
necessary local reforms; 

6. would prevent national 
judges from trying war 
criminals as they would defer 
to international judges. 

1. Using a single court fully 
adapted to trying international 
crimes seems very attractive. 

2. Nonetheless, the establishment 
of an international court in 
Bosnia and Herzegovina does not 
seem appropriate since it in no 
way contributes towards the 
reform of the judicial system 
sought. 
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2. Solutions recommended by the Tribunal 

61. Which model is the most appropriate depends primarily on the specific nature of the 
cases likely to be referred, cases which, let us not forget, concern war crimes and crimes 
against humanity. 

62. Even if by definition a special international court is perfectly adapted to trying war 
crimes and crimes against humanity, the option of setting one up presents three major 
disadvantages. First, it could not be operational immediately since it would require the 
Security Council to pass a resolution, which cannot be taken for granted. The court would also 
be extremely expensive, as this would amount to setting up a “mini-International Tribunal” in 
Bosnia and Herzegovina. Lastly, the solution would add a further court to Bosnia and 
Herzegovina’s already greatly complex judicial scene. 

63. The State Court appears much more conducive to reconciling the specific requirement 
of punishing war crimes and crimes against humanity with the particularities of Bosnia and 
Herzegovina’s judicial system. Among the many advantages of using this Court, special 
mention should be made of the fact that it conforms fully with the provisions of the 
constitution, according to which the State has exclusive jurisdiction in matters of international 
criminal law. In this respect, it should be noted that, in September 2001, the Constitutional 
Court found that4he creation of the State Court was consistent with the constitution. 

64. Furthermore, with the State Court it should be possible to guarantee that all areas of 
law are uniform on a national level as well as to resolve the excessive compartmentalisation 
of the judicial system between the two entities, which has been particularly apparent in the 
prosecution and trial of war crimes. 

65. Using the State Court would avoid having to set up an additional court whilst also 
supporting the effort to build the State by the State itself. This is an essential advantage 
because, as all the observers and players involved in the judicial system of Bosnia and 
Herzegovina agree, any reform of the judicial system’s structures can produce results only if it 
is consonant with the legal traditions of the State and is carried out with the close co-operation 
of the existing judicial authorities. 

66. Furthermore, the district and cantonal courts should assist the work of the State Court, 
which alone will not be able to try the very large number of war crimes cases. We are aware 
that in addition to all the cases involving intermediary-level accused which should be referred 
by the Tribunal pursuant to Rule 11 bis of the Rules, there are all those involving subordinates 
which the national courts are hearing in accordance with the Rome Agreement which, as we 
have seen, may number several hundred. 

67. The process advocated by the Tribunal precludes a complete upheaval of the judiciary 
in Bosnia and Herzegovina. Although new structures must admittedly be established, it is also 
crucially important to work with the existing judicial institutions and organs, if only by 
helping to make them better, as they constitute irreplaceable reference points for the citizens 
of Bosnia and Herzegovina. Only by so doing will it be possible to restore the citizens’ 
confidence in the judicial institutions rooted in their culture. 

68. In conclusion, the State Court should handle only those cases involving intermediary- 
level accused which have been referred by the Tribunal, as well as certain cases over which 
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the district and cantonal courts would ordinarily have jurisdiction but whose sensitive nature 
requires that they be tried on the national level, an assessment which would be made by the 
prosecutor of the Court. In addition, the State Court could hear appeals against cantonal and 
district court decisions. Lastly, international observers should monitor the conduct of 
proceedings before the district and cantonal courts responsible for trying subordinates in 
accordance with the Rome Agreement in order to ensure that they conform with the most 
fundamental guarantees of the criminal trial. 

69. The following flowchart illustrates this. 


Cases referred by the Tribunal 
(pursuant to Rule 11 bis of the Rules) 


STATE COURT 
(= comprising international 
judges as well) 




TRYING PERSONS 
SUSPECTED OF WAR 
CRIMES IN BOSNIA 
AND HERZEGOVINA 


^ “Sensitive” cases 23 



Appeals against cantonal and district 
court judgements 



DISTRICT AND 
CANTONAL 
COURTS 
(= attended by 
international observers) 


Cases tried in accordance with the 
Rome Agreement 


3. Pre-reauisites for implementing the recommended solutions 

70. Whichever model is selected and whichever reforms are implemented, the 
participation of the national courts in trying war criminals presupposes that they are in a 
position to make impartial and independent rulings, in accordance with the principles laid 
down in the Statute. 

71. As such, the authorities concerned should - if they have not done so already - adopt 
general provisions inherent to the proper functioning of any judicial system, as well as more 
specific provisions in order to make it possible to punish war crimes and crimes against 
humanity: 


25 The prosecutor of the Court should decide whether the sensitive cases must be tried by the State Court or the district and 
cantonal courts. 
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72. Bosnia and Herzegovina must adopt general provisions in order to: 

- ensure fully the impartiality and independence of the judiciary 24 and, in particular, prevent 
the political authorities from being able to interfere in investigations; 

- make sure that arrest and pre-trial detention are covered by guarantees 25 ; 

- ensure that trials are fair 26 ; 

- make sure that the accused and detainees are treated equally no matter their nationality, 
political views or religious beliefs; 

- respect the minimum criteria for the detention conditions of detainees and convicted 
persons; 

- abolish the death penalty and preclude any possible means of reintroducing it. 

73. We believe it vital to adapt the existing national laws to the over-riding needs of 
punishing war crimes and crimes against humanity. Specifically, this would involve: 

- sending international judges to serve in the courts responsible for trying cases referred by the 
Tribunal; 

- making the national judiciary more familiar with the rules of international criminal law, 
through training; 

- adapting certain aspects of internal criminal procedure to the requirements of international 
criminal procedure, especially for the protection of victims and witnesses; 

- ensuring that all the serious violations of international humanitarian law established under 
articles 2 to 5 of the Tribunal’s Statute and the principles governing individual criminal 
responsibility embodied in article 7 thereof are provided for in internal criminal law. 


24 This means in particular that the members of the judiciary must be sufficiently remunerated and their independence 
guaranteed. 

25 This means in particular that deprivation of liberty must be restricted to those cases provided for by article 5(1 )(c) of the 
European Convention on Human Rights and that the accused must have the right to be assisted by counsel, where need be, 
assigned. The Tribunal recalls that the Constitution of the Republic of Bosnia and Herzegovina provides for the direct 
applicability of international human rights norms, in particular, those of the European Convention on Human Rights and its 
protocols, and affirms their primacy over internal law (article 2 of the Constitution)! 

26 This means in particular that public proceedings must be guaranteed, that the accused must be tried within a reasonable 
time, that the principles of the presumption of innocence and the equality of arms must be respected and that the victims and 
witnesses must be duly protected. 
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CONCLUSION 


74. The observations and recommendations in this report are in keeping with the 
directions the President and Prosecutor presented to the Security Council on 27 November 
2001 and which the Registrar reiterated before the Fifth Committee of the United Nations 
General Assembly during the 2002-2003 budget vote. 

75. The main purpose of implementing the Tribunal’s completion strategy and referring 
cases involving intermediary-level accused to the courts of Bosnia and Herzegovina is to 
complete the first instance trials by around 2008. At that point, the Tribunal will be able to 
devote all of its resources to appeals, reviews and other proceedings. Our view is that two 
further judges’ mandates will be required to complete these proceedings, which means that 
the Tribunal will finish its work definitively around 2010. 

76. Are these dates unreasonably distant? We do not believe so. Admittedly, such an 
institution is a considerable financial responsibility and the international community does 
view it as such. However, as the Expert Group set up to assess the effectiveness of the 
Tribunal’s activities and operations stated in its report of November 1999, “[t]o the extent that 
there may have been expectations that the Tribunals could spring to life and, without going 
through seemingly slow and costly developmental stages, emulate the functioning of mature 
experienced prosecutorial and judicial organs in national jurisdictions in adhering to a high 
standard of due process, such expectations were chimerical”. What is more, account must be 
taken of the fact that, in all, the Tribunal should have to deal with 74 indictments involving 
232 accused, including of course those cases which could be referred to the courts in Bosnia 
and Herzegovina. These figures are both high and low when compared to the thousands of 
crimes perpetrated in the territory of the former Yugoslavia during the years of war which 
could theoretically be subject to international justice. 

77. Yet, the dates and commitments set out take into consideration a not-insubstantial 
degree of uncertainty of which we should not lose sight. It must not be forgotten that arrests 
have to be effective and rapid, all the accused arrested together, the political situation in the 
region stabilised and the local courts appropriately adapted so that cases can be referred under 
conditions consonant with the demands for the protection of human rights and the principles 
of international humanitarian law - all conditions beyond the direct control of the Tribunal. It 
must be emphasised that the Tribunal’s timetable will definitely have to be reviewed if all 
these conditions are not met. 

78. Are there any other possible ways of accomplishing our mandate more expeditiously? 
We have always maintained that the current and future reforms could deliver further 
productivity gains and these include the reforms to the operations and structure of the Appeals 
Chamber and the creation of an international bar. Other procedural adjustments are under 
consideration. 

79. Yet, let us not deceive ourselves. In terms of the length of the Tribunal’s mandate, the 
gain will be relatively small. The conclusions in this report must therefore be viewed as 
attainable and reasonable. 

80. Is an even more drastic shortening of the Tribunal’s mandate possible? Perhaps, 
although this would presuppose that decisions are taken which, as the texts now stand, would 
be beyond the province of the drafters of this report. It would also potentially ruin the effort 
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invested over several years to establish an exemplary system of international justice and could 
be detrimental to reconciliation in the former Yugoslavia and, thus, keeping the peace. 

81. In brief, they involve: 

- setting a date for the end of investigations earlier than 2004 as announced by the Prosecutor 
herself, or indeed, setting a specific terminal date for the mandate. At this time, it appears that 
no competent authority other than the Prosecutor has the power to do so in respect of the 
investigations. Granted, the Security Council could set a terminal date for the Tribunal’s 
mandate. As yet, this has not been done. Furthermore, no new factor seems likely to warrant 
setting such a date 27 . Quite on the contrary, since the Tribunal has never experienced such 
intense activity. Moreover, even if it were possible, setting the end of the mandate would be 
profoundly prejudicial to the principle of equality between all the accused, since high-ranking 
leaders not indicted would be shielded from any prosecution whereas other lower-ranking 
accused would be tried at The Hague. Would not the credibility of the Security Council be 
lessened as a consequence? 

- concentrating all of the Tribunal’s activity on holding a very limited number of particularly 
exemplary trials. The Prosecutor and, to a lesser extent, the judges could work towards 
achieving this goal. Perhaps the Security Council should deal with the issue by defining the 
mandate of the Tribunal more precisely in the Statute or by using any other method it might 
deem appropriate. It must however be noted that this was not the option originally selected 
which would have required the highest-ranking military and political leaders to be indicted 
and arrested at the very outset of the Tribunal’s mandate. 

- changing the procedure radically to further expedite the trials. Here too the room for 
manoeuvre is limited. The Rules have been amended over 20 times and this has given rise to 
much criticism, among some defenders of human rights in particular. Moreover, amendments 
instituting more expeditious proceedings could run contrary to the Statute. Since current 
procedure represents a fairly good balance between the two major legal systems, sweeping 
changes to it could be profoundly prejudicial to the fairness of the trials. 

* 

* * 

82. These are the conclusions of the Tribunal’s three organs responsible for the mission 
assigned to them when the Tribunal was established. Naturally, this report represents only one 
contribution among others to the process of reflection undertaken by all those whose concern, 
like ours, is to fulfil the mandate given to us by the Security Council: to combat impunity and 
to render justice to the victims of war crimes and crimes against humanity. 


27 In this respect, it should be said that on 21 February 2001 pursuant to paragraph 6 of Security Council resolution 1329 
(2000), the Secretary-General studied how feasible it was to set a terminal date for the temporal jurisdiction of the Tribunal. 
He considered “that he, [was] not in a position to make an assessment to the effect that peace ha[d] been restored in the former 
Yugoslavia” and so asserted that he was “not in a position to recommend to the Security Council [such] a date” (Report of the 
Secretary-General pursuant to paragraph 6 of Security Council resolution 1329 (2000) (S/2001/154)). 
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PROPOSALS TO THE MEMBERS OF THE SECURITY COUNCIL 

83. In order to wind down its mission - that is to complete its investigations around 2004 
and its first instance trials around 2008 - the Tribunal must: 

further concentrate its activity on the prosecution and trial of the highest-ranking 
political and military leaders; 

refer intermediary-level accused, even if they are not yet in the custody of the 
Tribunal, to the national courts, principally, those of Bosnia and Herzegovina, 

84. So as to implement this two-pronged process of “concentration” and “referral”, the 
Tribunal intends to take certain measures in order to ensure that: (1) the accused answer in the 
national courts for all the crimes specified in the indictments brought by the Prosecutor and 
confirmed by the judges of the Tribunal; (2) the national courts respect the protective 
measures ordered by the Tribunal for the victims and witnesses; (3) the national trials are 
conducted in accordance with the international norms for the protection of human rights. 

85. With this in mind, the Tribunal is recommending that a Chamber with the jurisdiction 
to try the accused referred by the Tribunal be established within the State Court of Bosnia and 
Herzegovina. It is suggesting that international judges serve alongside the national judges in 
the State Court for at least a set period. It is proposing that the local prosecutors, judges and 
court personnel receive training in international humanitarian law. It is considering the 
possibility of having international observers ensure that the proceedings instigated in the 
district and cantonal courts pursuant to the Rome Agreement are conducted properly. 

86. It is the Tribunal’s wish that the Security Council endorse this overall approach and, 
more specifically, approve the aims set out in paragraph 83 and the mechanisms envisaged in 
paragraph 84. 
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PROGRAMME OF ACTION 

87. We propose taking the following short- and long-term action in co-operation with the 
international organisations and States concerned in order to implement the proposals in this 
report: 

1 - 23 April 2002: presentation of this report to the judges at the plenary by the President, 
Prosecutor and Registrar; adoption of an agreement in principle on the major directions set 
out in the report; and proposal to refer the matter to the Security Council; 

2- 23 April to 10 June 2002: incorporation of the judges’ comments into the report 
following the plenary; 

3- 25 April 2002: meeting with the group of consultants studying which solutions to 
implement in order to try war criminals in Bosnia and Herzegovina, with a view to setting a 
course of action which takes into consideration the concerns shared by the Tribunal and the 
Office of the High Representative; 

4- 10 June 2002: sending of the report to the Secretary-General and the Legal Counsel of the 
United Nations, as well as to the Office of High Representative to Bosnia and Herzegovina; 

5- 17 June to 21 June 2002: visit of the President, Prosecutor and Registrar to Bosnia and 
Herzegovina and meetings with die political and judicial authorities concerned to discuss the 
directions set out in this report and to evaluate the feasibility of its conclusions; 

6- 27 June 2002: holding of a diplomatic seminar in The Hague to present the report to the 
diplomats serving in The Netherlands; 

7- 11 and 12 July 2002: adoption of new amendments to the Rules in order to expedite 
proceedings further; 

8 - July 2002: submission of the report to the members of the Security Council; 

9 - first quarter of 2003: implementation of the process for referring cases to national courts. 

88. Of course, the timetable can be met only if all the parties involved co-operate fully. 
The United Nations, the Office of the High Representative and the States of the former 
Yugoslavia, particularly Bosnia and Herzegovina, must assume their respective 
responsibilities in order to contribute to improving the existing judicial structures so that the 
referral process envisaged by the Tribunal may begin in January 2003. 



